UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

THOMAS MORAN,
Plaintiff,
No. 4:98-CV-556 CAS

V.

ANNE-MARIE CLARKE, et dl.,

N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This case has been remanded to this court for retrial and, anong other things, reconsideration of
plaintiff ThomasMoran’ srecusal request. I1n preparing to undertake these responsibilities, thiscourt is
compelled to examine the facts and proceedings which weigh heavily on the mind of the undersigned.

l.

Factual and Procedural Background

OnApril 14,1997, S. Louispolice officers mistook amentally impaired teenager, Gregory Bell,
for aburglar inhisownhome. During hisarrest, Bell resisted and was|eft seriously injured with severe
head lacerations and a broken ankle. Within three days, Police Chief Ronald Henderson publicly
apologized for the mistake and promised to take appropriate action if there was any wrongdoing. On
April 19, 1997, Police Officer Barry Greene gave atape-recorded statement to Chief Henderson, Major
Gregory Hawkins and Captain Paul Nocchiero that he saw Sergeant Moran assault Gregory Bell. The
previously submitted police report had placed M oran at the scene only after Bell was outside his home.

Henderson, along with Hawkins, Nocchiero and other officers, took Greene to speak with the
prosecuting attorney for the City of St. Louis, Circuit Attorney Dee Joyce-Hayes. Joyce-Hayes
subsequently took the matter to a grand jury, which issued an indictment against Moran. During the St.
Louis Police Department’ s continuing investigation, Attorney Richard Barry, who represented Moran,

and Attorney Andrew Leonard, who represented other officers, spoke with Chief Henderson. Attorney



Barry stated that Chief Henderson said he wanted “the white sergeant.” Attorney Leonard stated that he
couldnotrecall aracial overtone or any reference to “the white sergeant” during this same conversation.
Chief Henderson denied making such a statement.

Moran was criminally prosecuted by the Circuit Attorney’s Office and was acquitted after trial
by jury in May of 1998. Thereafter, in June and July of 1998, a St. Louis Police Department
Administrative Hearing Officer reviewed charges against Moran. The Hearing Officer recommended
to the Board of Police Commissionersthat M oranbe acquitted onthe assault and excessiveforce charges,
but the charges that Moran directed another officer to file afal se report onthe Bell beating be sustained.
TheBoard accepted all of theserecommendations and further concluded that Bell was beaten after he had
been subdued by police officers, Moran was on the scene and was in charge at the time and, therefore,
Moran was guilty of failing to exercise hisauthority to prevent the beating of Bell. The Board punished
Moran by sustaining his earlier suspension without pay and demoting him to patrolman.

Moranfiled suit against eighteen defendants in this court aleging that they conspired to and did
violate his constitutional right to substantive due process, and maliciously prosecuted him. Thereafter,
Moran took the deposition of Anne-Marie Clarke, President of the Board of Police Commissioners, in

which she was asked the following questions:

Q: Do you know Charles Shaw? The judge?

A: Judge Charles Shaw, yes.

Q: Areyou social friendswith him?

A: Yes.

Q: Has he been to your home?

A: Yes.

Q: How many times?

A: | don’t know.

Q: More than ten?

A: No, not more than ten.

Q: Have you been to his home?

A: Yes.

Q: More than ten times?

A: | don’t -- | have known him twenty-some years. | don’'t know.
Q: A very long time?

A: Yes, avery long time.

Q: | apologize for asking this question, but have you ever discussed this case with him?
A: Judge Shaw?

Q: Yes.

A: No.



Wayman Smith. Haveyouever been together with Wayman Smith and Judge Shaw in a
socia event of any kind?

The three of us?

Yes.

I’m sure we have. We are all members of the bar.

Do you know whether Wayman Smith is a close persona friend of Judge Shaw’ s?

| know that we would all, they would be acquainted. | don’t believe close personal
friends, no.

Were they ever, two of them ever together at your home?

| am sure they probably would have been.

MR. GOLDSTEIN: No further questions. . . .

2O 2O20> O

Clarke Dep. at pp. 49-50.

Based onthesequestions and answers, Moranrequested that this court recuseitsel f fromthe case.
The request was denied.

Following the presentation of Moran’ s evidence and amotionfromdefendants to grant judgment
as amatter of law, thiscourt dismissed the case. Moran appealed the dismissal and other rulings. The

appeal was heard and decided by a three-judge appellate panel, Moran v. Clarke, 247 F.3d 799 (8th

Cir.), vacated and reh’ g granted, 258 F.3d 904 (8th Cir. 2001), and was reheard by the Eighth Circuiten

banc. Thefull court by a majority of six to four reversed and remanded the case. Among other things,
the appellate court directed thiscourt to “ revisit and more thoroughly consider and respond to Moran’'s

recusal request.” Moranv. Clarke,  F.3d __, 2002 WL 1446740, at *11 (8th Cir. July 5, 2002) (en

banc).
.

The Recusal Issue

Based upon Moran’s request for recusal and the deposition of Clarke, the appellate majority
stated the following:

We are troubled by therecord in this case. The district judge’ s appearance at the same
social events as Clarke and Smith brooks little mention. Judges, attorneys and public
officials will often share public appearances. This doeslittle to create the appearance
of impropriety. The social relationship, however, invites more scrutiny. The image of
one gitting in judgment over afriend’ s affairs would likely cause the average person in
the street to pause. That the judge and Clarke enjoyed afriendship of sufficient depth and
durationastowarrant several reciprocal visits to one another’s homes only exacerbates
the problem. We find particularly worrisome the district court’s failureto disclosethis
conflict himself, as permitted by section 455(e). Moreover, the record suggests a
fractious rel ationship betweenthedistrict court and Moran’ sattorneys. Wedo, however,
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have the utmogt faith in the district court’ s ability to rule impartialy, and have imposed

onourselvesanobligationtoreverse adistrict court only wherewe cansay with certainty

thatit hasabused its discretion. Accordingly, rather than remand to adifferent judge, we

remand this question to the district court with the suggestion that it revisit and more

thoroughly consider and respond to Moran’ s recusal request.
Moran, 2002 WL 1446740, at *11 (emphasis added).

The magjority assumes a conflict exists, but the facts show otherwise. Neither Clarke nor the
undersigned have ever been in each other’ shomesona personal, family or “reciprocal” basis. Clarke
waslast present in the undersigned’ s home eight years ago in 1994, when | permitted theMound City Bar
Association to host a reception for a candidate running for the Presidency of the National Bar
Association. Approximately one hundred peopleattended the event in my home, almost all of whomwere
members of the bar. Between 1987 and 1993, the undersigned was present in Clarke' s home on three
occasions. Thefirst occasionwasaMissouri Bar Association receptionin conjunction with the annual
Missouri Bar Conference. The second was a Mound City Bar Associationsocial event. Thethird was
abirthday party for Clarke s husband, who had been President of the St. Louis Board of Education. At
each of these gatherings, there were between one to two hundred guests, most of whom were members
of the bar or public officials.

Between 1977 and 1978, Clarke and the undersigned were present in each other’ s homes two to
three times as part of a group meeting of approximately half a dozen people attempting to plan and
organize an effort to encourage young African-American professionalsin . Louisto meet, network and
socialize. Subsequently, during this same period of time, Clarke was present in the undersigned’ shome
for such asocia gathering, attended by more than one hundred people.! This court’ s relationship with
Clarke wasbased onour being members of the bar and of the same small generationof African-American
attorneysin St. Louis, rather than on personal matters.

With al due respect, this court’ s faith in the appellate majority herein has been shaken. While

the mgjority claimsto have the “utmost faith” in this court’s impartiaity, it strongly suggests alack of

! Theoccasionson which Clarke and the undersigned have been present in each other’ shomes now
span some twenty-five years. The occasionsreferred to herein are all that the undersigned recdlls. If there
are any other such occasions, they are of the same nature and are not recent.
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faith by stating that it was troubled and worried by “this conflict,” which was “exacerbated” by this
court’ s failure to disclose the alleged conflict itself.

Webster's Third New International Dictionary 816 (1965) defines “faith” as a “firm or
unqguestioning beli ef in something for whichthereis no proof” or * confidence: esp: firmor unquestioning
trust or confidence in the value, power or efficacy of something.” Another authority described it in the
following manner:

[F]aith is the substance of things hoped for, the evidence of things not seen.

For by it the elders obtained a good report.

Hebrews 11:1-2 (King James).

What was seen by the appellate magjority was this court’ sruling that its rel ationship with Clarke
was insufficient reason for recusal. What was unseen was this court’s reasoning for the conclusion.
“Faith,” and particularly “ utmost faith,” would seemto require belief or confidence that thiscourtwould
not reach such a conclusion without a basis. Having such faith, my appellate brethren could have
required that | revisit this issue and state my reasoning. Instead, they chose to declare themselves
“troubled,” and hastily surmised without support in the record that my relationship with Clarke was a
friendship of “sufficient depth” that it “warrant[ed] several reciprocal visits to one another’s homes.”
They further found “particularly worrisome” the undersigned judge’'s “failure to disclose this conflict
himself.” The mgjority panel’s professing to have “the utmost faith in the district court’ s ability to rule
impartialy” is wholly inconsistent with its use of such words as “troubled,” “worrisome” and
“exacerbate.” On the contrary, what seems apparent here is an utter absence of faith.?

The mgjority hasgenerated animage of afederal districtjudge* sittinginjudgment over afriend’s

affairs” Thisimage more than gives one pause. It paints an extremely negative picture of this court’s

2 Wheat does it profit, my brethren, though aman say he hath faith, and have
not works?

[Flaith, if it hath not works, is dead, being alone.

James 11:14 and 17 (King James).



impartiality, and also equates Clarke’ sservice onthe S. Louis Board of Police Commissionerswith her
personal affairs. Thispictureisall the more distorted when one recognizes that there was no evidence,
reference or even a hint in the record that Clarke acted other than as a member of the Police Board in
reviewing and acting onthe Hearing Officer’ sadministrative recommendation. Full scrutiny of therecord
would reveal that although Clarke was sued in her individual and official capacities, as were all the
Board defendants, she was primarily a nomina defendant in this case, who was not even called as a

witnessinplaintiff’scase. Cf. Gray v. University of Ark. at Fayetteville, 883 F.2d 1394, 1398 (8th Cir.

1989) (district courtdid not err inrefusing to recuseitself fromacaseinwhichone defendant, amember
of the university board of trustees, had been the judge’ s law partner five years previously, but was not

expected to testify and no judgment would be entered against him personally); see also United Statesv.

Lovaglia, 954 F.2d 811, 816-17 (2d Cir. 1992) (district judge’ s social relationship with family whose
businesses were victims of crimina defendants violations of RICO did not require recusal where
relationship ended seven or eight years prior to sentencing, the judge had no specific knowledge of the
contested facts and allegations concerning the social relationship were not “ outcome-determinative” in
the proceedings). Inthiscase, thereislittlemention of Clarkein therecord other than in referenceto her
relationship to this judge, with special emphasis on being in each other’ s homes.

This court recognizes and embraces the established standard for recusal of a judicial officer.
Recusal is committed to the sound discretion of the trial judge and ajudge “shall disqualify himself in
any proceeding in which hisimpartiality might reasonably be questioned.” 28 U.S.C. § 455(a). This
issue has been cast as “whether the judge’ s impartiality might reasonably be questioned by the average

person onthe street who knowsal | therelevant factsof acase.” Inre Kansas Pub. Employees Retirement

Sys., 85 F.3d 1353, 1358 (8th Cir. 1996).

It is abundantly clear that the undersigned should have fully addressed his relationship with
Clarke on the record in response to Moran’s recusal request. The undersigned regrets and apologizes
for thisoversight. | am mindful, however, that judges, who are“keenly aware of the obligation to decide

matters impartially, ‘may regard asserted conflicts to be more innocuous than an outsider would.””



Recusal: Analysisof Case Law under 28U.S.C. 88455 and 144 (Federal Judicial Center 2002) (quoting

United Statesv. DeTemple, 162 F.3d 279, 287 (4th Cir. 1998), cert. denied, 526 U.S. 1137 (1999)); see

also United Statesv. Jordan, 49 F.3d 152, 156-57 (5th Cir. 1995) (the average persononthestreetas*an

observer of our judicial system isless likely to credit judges impartiality than the judiciary”); Inre
Mason, 916 F.2d 384, 386 (7th Cir. 1990) (lay observer would be less inclined to presume ajudge’ s
impartiaity than other members of the judiciary).

Itis obviousthat “all the relevant facts” were not known in this case, yet the appellate majority
did not hesitate to decide that there was a conflict. Had themajority acted with restraint and allowed “ all
the relevant facts’ to be set forth before assuming the worst, unnecessary and wrongful damageto the
reputation and integrity of afellow Article I11 Judge could have been avoided.® Was there not leeway
for amodicumof considerationto beaccorded to the district court? Perhaps, on the other hand, allowing
this court the opportunity for “more scrutiny” with the suggestion that it “revisit and more thoroughly
consider and respond to Moran’ s recusal request” was intended to be exactly that.

A judge is presumed to be impartial. “Impartiality of course lies at the heart of our system of

justice. . . itiswhat makesthe systemwork . . ..” Denelle J. Waynick, Judicial Disgualification: The

Quest for Impartiality and Integrity, 33 How. L.J. 449, 460 (1991) (quoting Judicial Inquiry and Review

Bd. of Supreme Court of Pa.v. Fink, 516 Pa. 208, 532 A.2d 358 (1987)). “[T]he law will not suppose

apossibility of biasor favour inajudge, whoisalready swornto administer impartial justice, and whose

authority greatly depends uponthat presumptionand idea.” AetnalLifelns. Co.v. Lavoie, 475 U.S. 813,

820 (1986) (quoting 3 W. Blackstone, Commentaries *361.) Given this presumption of honesty and

integrity, surely there should be room to consider that an error in failing to address a question asto the

3 Good name in man and woman, dear my lord,
Isthe immediate jewel of their souls:
Who steals my purse steals trash; 't is something, nothing;
"T wasmine, 't is his, and has been dave to thousands;
But he that filches from me my good name
Robs me of that which not enriches him
And makes me poor indeed.

William Shakespeare, Othdlo, Act 3 Sc. 3.



judge’ simpartiality isinadvertent. SeeLiljebergv. Health Svcs. Acquisition Corp., 486 U.S. 847, 862

(1988) (“Asin other areas of thelaw, thereis surely roomfor harmless error committed by busy judges
who inadvertently overlook a disqualifying circumstance.”).

A judge’ sinvolvement with other attorneys in bar association activitiesisnotabasisfor recusal.
Indeed, the commentary to Canon 4 of the Code of Conduct for United States Judges (1999) encourages
judges to “contribute to the improvement of the law, the legal system, and the administration of justice.
... [T]hejudge is encouraged to do so, either independently or through a bar association, judicial
conference, or other organization dedicated to the improvement of the law.” A judge should not be
required to withdraw fromall social relationships and live in seclusion. See Leslie W. Abramson,

Appearanceof Impropriety: Deciding When aJudge simpartidity “ Might Reasonably BeQuestioned,” 14

Geo. J. Lega Ethics55, 95 (Fall 2000). Furthermore, it should becommon knowledge, especially among
attorneys, that ajudge knows many of hisor her community’ sattorneys and public figures. Seeid. at 95-
96. Thisis even more likely when such individuas are African-American, as there isamuch smaller
community. Thisisthereality of public life, which in and of itself should not raise questions about the
judge's impartiality. If recusal were required in such situations, a judge might be disqualified from
presiding over most cases in which local parties or public figures areinvolved. 1d.

One of the most respected African-Americanjurists of thisnation, former Chief Judge of the Third
Circuit, A. Leon Higgenbotham, Jr., when asked to recuse himself stated:

‘[Ajudge] musthaveneighbors, friendsand acquaintances, business and social relations,

and be a part of hisday and generation. * * * [t]he ordinary results of such associations

and the impressions they create in the mind of the judge are not the “personal bias or

pregjudice” to which the [judicial disqualification] statute refers.’

Commonweslth of Pennsylvaniav. Local Union542, Int’| Union of Operating Eng’rs., 388 F. Supp. 155,

159 (E.D. Pa. 1974) (citation omitted). See also, Harry T. Edwards, Race and the Judiciary, 20 Yale

Law & Pol’'y. Rev. 325, 326 (2002) (quoting Commonwedlth of Pennsylvania and commenting that in

Judge Edwards' view, to decide cases aswell asthey are able, judges* should maintainadiverse group

of friends, travel widely, give speeches. . ., and seek out opportunities for the exchange of ideas.”)



This court finds that as a matter of law, pursuant to 28 U.S.C. § 455(a), its relationship with
Clarke isaninsufficient basisfor recusal fromthiscase. The appearance of the undersigned and Clarke
at the same bar association functions or large social events, whether or not hosted in each other’ shomes,
and the several small group meetings of almost twenty five years ago, falls far short of a relationship
which would cause a reasonable person knowing al the facts to believe that the undersigned might not
be impartial. In sum, the relationship does not require recusal. Accordingly, having reconsidered the
issue, this court will deny Moran’s request for recusal.

[1.

TheRacial Issue

This case starts with race, becomes embroiled with race and climaxes with race. The racial
context of this caseisasfollows:

1. Gregory Bell, amentally impaired African-American teenager who wasmistaken for aburglar
in hisown home, is serioudly injured by the police.

2. Defendant Chief of Police Henderson, an African-American, publicly apologizes for the
mistake and promises to take appropriate action.

3. During the police department’ sinvestigation, a*“white sergeant,” Thomas Moran, is accused
by two police officers (Barry Greene and Terrence DuPree?) of striking Bell.

4. Richard Barry, one of Moran’s attorneys, says that during the investigation Chief Henderson
stated he wanted “the white sergeant.”

5. After Moran’ scriminal trial and acquittal and apolice board suspension and demotion, Moran
filessuitinthiscourt, and the case is randomly assigned to the undersigned, an African-Americanjudge.

6. Moran' sattorneys seek to disqualify thisjudge by inquiring during defendant St. Louis Police
Board President Clarke's deposition about her relationship with the judge, as well as fellow board
member Wayman Smith, 111’ srelationship with the judge. Both Clarke and Smith are African-American

attorneys.

* Trid tr., Vol. Il at 115, 125, 136.



7. Thiscourt deniestherequest for recusal without explaining itsrelationship to Clarke or Smith.
After the presentation of Moran’s evidence, this court dismisses his case.

8. On rehearing of the appeal en banc, a mgjority of six white men conclude that Moran
established a plausible case of, among other things, “improper consideration of his race” by a police
department headed by an African-American. See Moran, 2002 WL 1446740, at *9.

9. The appellate minority of four judges, two white men, one white woman and an African-
American man, disagrees with the majority’ s substantive due process analysis and observes that the
majority “introduces possible racial bias. . . into the equation, when Moran neither pleaded an equal
protection claimnor alleged in hiscomplaint that any defendant’ s conduct was racially motivated.” 1d.,
at*16. Theminority describesthe*| want thewhite sergeant” statement relied on by the majority as* one

scrap of testimony that has little or no credibility.” 1d.

Despite the foregoing, the majority’ s decision claims ignorance of the racial issue by stating that
“[t]he record on appeal does not clearly set forth the race of the various parties and participants.. . . .”
Moran,id. at*7. It hasoften been said that justiceisblind but the appellate majority appearsto embrace
willful blindnesswith respect to issues of race. Itispatently obviouswhich of the primary protagonists
inthiscase are black and which are white. The appellate mgjority places great weight on evidence that
Chief Henderson said he wanted the “white sergeant.” Moran, 2002 WL 1446740, at *2. The four
dissentingjudgesrecognize that Chief HendersonisAfrican-American. Themagjority explicitly recognizes
that plaintiff Moraniswhite. 1d., at*7. Asto Gregory Bell, themajority refersto aMay 22, 1998 report

of the Police Department’ s monetary settlement with the Bell family inthe &. Louis Post-Dispatch. Id.,

at *3. Thisreference, aong with the surrounding facts and circumstances of the case, raisesan inference
that the appellate majority may also have some awareness of Bell’ s race.

With regard to the race of the judges herein, we all know each other. Asto Clarkeand Smith, the
deposition of Clarke allows for an inference as to their race. Furthermore, Clarke and Smith are

prominent, well respected and publicly active attorneysin the St. Louis community.
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It appears that the appellate majority may be in denial with its refusal to acknowledge the race
of the parties and participants involved, or perhaps wishes to appear color-blind and above issues of
race. Inany event, the undersigned is at a loss to explain the majority’ s justification and reasoning for
choosing to demean the character of this court with such zeal. The mgjority goes beyond inference and
resorts to rank speculation with regard to this court’ s relationship with Clarke. The undersigned is left
with the deeply troubling impression that had | been white, or had plaintiff Moran been African-
American, and all the other facts of this “hard case” remained the same, the mgjority’ s opinion on the
recusal issue would have been significantly different.

If this court has wrongly inferred that race played aroleinthe maority’ sdecision, please allow
itto apologize. Yet, at present this court remains offended, insulted, troubled and confused® not only by

the attack on its impartiality, but also by the disparaging tone of the majority opinion, its conflict-

®> The court isconfused by the majority’ sreferenceto “ afractious relationship between the district
court and Moran’ sattorneys.” Moran, 2002 WL 1446740, at *11. The record reflects that throughout the
trid, Moran’ sattorneys persisted in seeking to revisit Moran’ sacquittal of crimina wrongdoing, despite this
court’s clear and unequivoca rulings excluding this evidence. Further, athough the mgjority agrees that
“[t]his litigation does not revisit [Moran's] acquittal of crimina wrongdoing,” id., at *4, it gives probative
vaue to the excluded memorandum of Assistant Circuit Attorney Douglas Pribble, id., a *3, which
questioned the merits of the crimina case. Obvioudly, Pribble’s superior, Circuit Attorney Dee Joyce-
Hayes, thought differently and decided to seek an indictment and have Moran criminally prosecuted. Id.,
a *19. Initsopinion, the mgjority cited one of the three newspaper articlesthis court excluded at trial. See
id., at *3. One of the excluded articles the majority neglected to cite was from the March 3, 1998 edition
of the St. Louis Post-Dispatch, which reported that Assistant Circuit Attorney Pribble had written the
memorandum recommending further investigation. The article states in part, “ Joyce-Hayes said Monday
that Pribble’s memo prompted a thorough re-examination of the case. ‘We do not believe the evidence
supports (Pribble’s) concerns,” Joyce-Hayes said.”
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supportiveword selection,® and its blatant refusal to acknowledge the race of the participants, muchless

the underlying racial issues so clearly present in this case.

¢ For example, the mgjority disparagingly refers to this court entertaining “only the briefest
of ora arguments’ on the motion for judgment as a matter of law. Moran, 2002 WL 1446740, at*5
n.4. This court is unaware of any rule or guideline as to the length of time for oral argument,
particularly when the court has reviewed a summary judgment motion, conducted alengthy pretrial
conference, and heard all of the plaintiff’ sevidence over several days. Oneof theconcurring opinions
refers to the district court’s “hasty” decision, id. at *13, but four of the ten appellate judges agreed
with the decision following careful deliberation.

The magjority opinion’s discussion of the recusal issue uses words selected to support its
conclusion that a conflict exists. The reference to “discoveries’ with regard to the court’s
relationshipswith Clarke and Smith suggests that these rel ationships were being concealed. Not all
circuit courts of appeal have taken such an approach. See, e.q., United Statesv. Lovaglia, 954 F.2d
811, 816 (2d Cir. 1992) (where questionof districtjudge s social relationship with owner of business
crime victim arose at hearing and the judge did not specifically mention having socialized with the
owner’s family, the appellants raised this as an additional appearance of impropriety. The Second
Circuit disagreed, noting that the judge discussed his business and legal contacts with the victim’'s
owner, and stated, “[T]he fact that [the judge] did not mention that he had in the past socialized with
the [owners] suggests that thisrel ationship did not strike himas important enough to explore and that
the social aspect of the relationship was.. . . de minimis, or difficult to distinguish from the primary
businessrelationship . ...”)

The mgjority’s use of the term “reciprocal visits’ suggests that the nature of the occasions
when Clarke and the undersigned were in each other’s homes was personal. It is noteworthy that
neither Clarke nor the attorney who questioned her used the term “reciprocal” or the term “visit”
during Clarke’ s deposition. This depiction of “reciprocal visits’ bolsters the majority’s “failureto
disclose this conflict” accusation. (It is now apparent from the Clarke deposition that Moran’s
attorney was seeking to establish the appearance of a conflict, as he did not bother to question her
further about the nature of the relationship, once he obtained responses that we had been present in
eachother’ shomes. Becausethefunctionsat my homeandthat of Clarkewere predominantly attended
by attorneys and public officials, it is reasonable to infer that one or more of Moran’s four trial
attorneys may also have been present or at least were aware of the functions.) It is also noteworthy
that the mgority failed to mention that Clarke stated in response to a question whether she had ever
been at a social event with Smith and the undersigned, “1’ msurewe have. We are all members of the
bar.” Clarke Dep. at 50 (emphasisadded). When asked if Smith wasaclose personal friend of mine,
Clarke stated, “1 know that we would all, they would be acquainted. | don’t believe close personal
friends, no.” 1d. Perhapsthe mgjority felt constrained to be consistent with its commitment to view
“the factsin alight most favorable to Moran,” Moran, 2002 WL 1446740, at *1, and thereby made
inferences that favored Moran. This court was unaware, however, that this standard of review was
applicable to requests for recusal.



Over the undersigned’ sfifteen years as atrial judge, | have strived to be fair and impartial, not
allowing race to have an impact on my decisionsin this or any other case. Impartiality isthelife blood
of our judicial system. Itisthebasisof therespect that our institution enjoys. Clearly “[t]hereisno ‘race
card’ to be played in judicial deliberations.” Edwards, supra, at 327, 330. The decisions of judges,
including the undersigned, should not depend ontheir race or onthe race of parties and participants. We
are anation of laws, not men. Nevertheless, as the dissenting opinion aptly notes, “ hard cases make bad
law.” Moran, 2002 WL 1446740, at *14. The distinguished African-American jurist, Judge Harry T.
Edwards of the District of Columbia Circuit Court of Appeals, hasobserved that“in ‘very hard’ cases
it can be argued that race may at timeshaveapredictableimpactonjudicial decisionmaking.” Edwards,
supra, at 327.

V.
Conclusion

Therecusal and racial issuesdiscussed hereinweigh heavily onthiscourt’ smind. Thedisrespect
that this court feel s hasbeenvisited uponit by fellow Articlelll judges makesthe orderly administration
of justice extremely difficult, if not impossible, in further presiding over this case. This court has
struggledwith and prayed over its heretof ore expressed concerns, and affirms its sincere commitment to
its judicial responsibilities, the fundamenta requirement of judicial impartiality, and the rule of law.
Neverthel ess, these concerns have caused this court such extreme discomfort that it isinappropriate for
the undersigned to have any further involvement with thiscase. For thisreason, thiscourt hereby recuses
itself. Accordingly,

IT ISHEREBY ORDERED that the Clerk of the Court randomly reassign this case to another

judge.

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this day of August, 2002.
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