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MEMORANDUM

This action is before the court for judicial review of the
final decision of the defendant Comm ssioner of Social Security
denying plaintiff’s application for child s supplenmental security
income (SSI) benefits based on disability under Title XVI of the
Soci al Security Act (Act), 42 U S.C. 88 1381, et seq. The parties
have consented to the exercise of plenary jurisdiction by the
under si gned United States Magi strate Judge pursuant to 28 U.S.C. §
636(cC) .

I. BACKGROUND
A. Plaintiff's Application and Terrance's School Records

In March 2002, Arlena Tayl or applied for benefits on behal f of
her son, Terrance MKinnies, who was born in January 1987. She
asserted that he has been disabled since Septenber 21, 2001
because he has the “mnd of a 6 year old." (Tr. 40, 48.)

In early 2001, after individual intervention strategies
i mpl enented in the regular classroom failed, Terrance underwent
testing and eval uation for an Individual Education Program (I EP)
At the time of the evaluation, he was in the eighth grade. His
not her not ed t hese behavi oral problens at hone: tenper outbursts,
hitting and fighting, disobeyingrules, lying, stealing, difficulty
expressing hinsel f, overactivity, and i npul siveness. (Tr. 69-117.)

The | EP eval uation reveal ed that Terrance's cognitive testing



was bel ow average. Based on an average standard age score (SAS) of
100, his verbal SAS was 83, his quantitative SAS was 72, and his
nonver bal SAS was 79. Hi s adaptive behavior placed himat an age
equivalent to 7 years and 5 nonths (54 SAS), which was below his
cognitive functioning. Hi s teachers and counselors noted daily
behavi oral deficits which they considered noderate to severe. The
behavi oral problens considered severe were as follows: easily
di stracted, short attention span, reluctant to begin tasks, gives
up easily, does not conplete tasks, difficulty organizing or
appropriately using tinme, perforns work carelessly, needs
directions repeated, works slowy, requires additional tineg,
difficulty working i ndependently and maki ng transitions, exhibits
attenti on seeki ng behavi or, acts i npul sively, appears apathetic and
unnoti vated, overly dependent, and | acks sel f-confidence. (Tr. 97-
99, 105-06.)

Behavi ors such as the abuse of school property, tardiness,
maki ng di sturbing noises, physical or verbal aggression, use of
obscene | anguage, respondi ng i nappropriately to comments of others,
or engaging in self-destructive behavi or were not docunented over
an extended period of time. (Tr. 106.)

The exam ner recomrended a highly structured classroom where
Terrance could receive imrediate feedback and self-correcting
materials to help devel op appropriate work habits. The exam ner
added that Terrance required a small group instructional setting to
acquire needed academc and behavioral skills. Mul tiple
accomodat i ons and nodi fications were required, such as sinplifying
directions, extending tinme, and providi ng suppl enentary materi al s.
(Tr. 73-74, 111.)

Terrance's cl assroomteachers estimated that he functioned in
specific subjects at the third grade level in reading, spelling,
and witten | anguage, and at the fifth grade level in arithnetic.
Hs formal achievenent tests showed that he perforned at the
followi ng |evels: basic reading skills--ending fourth grade;
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r eadi ng conpr ehensi on- - endi ng second grade; nat hemati cal reasoni ng-
-ending third grade; witten expression--beginning fifth grade.
Hi s overall level of functioning was within the | ow average range
with no significant difference between his verbal and performance
scal es. H s adaptive functioning was below his cognitive
functioning. (Tr. 71, 110.)

From a social/enotional/behavioral standpoint, Terrance's
t eachers observed that he exhibited attention seeking behavior,
socialized at inappropriate tinmes, left his seat wthout
perm ssion, and was easily influenced by his peers. H's gross and
fine notor skills were adequate for school functioning. Hi s
overall speech and | anguage skills were considered comensurate
with his cognitive functioning. (Tr. 71-72.)

Terrance's teachers stated t hat he was punctual and mai nt ai ned
good rel ationships with peers and authority figures. He received
unsati sfactory ratings in follow ng school/class rules, working
i ndependent |y, bei ng prepared, requesting help, remaining on task,
conpleting work on time, producing quality work, and possessing
sel f-confidence. Hi s attendance was poor and he had received one
i n-school suspension at the time of the | EP eval uation. However,
his di sruptive behavi or was consi dered "nanageable.” (Tr. 88.)

Upon eval uation, Terrance was di agnosed as | earni ng di sabl ed.
It was determned that he should attend 400 mnutes of
resource/ speci al education classes per week. (Tr. 69, 91.)

In a My 13, 2002 teacher questionnaire, Terrance's art
teacher reported that Terrance was usually ahead of the other
children in class work, finished work ontinme, followed directions,
was alert, and was intelligent. She did not observe problens with
concentration or follow ng directions. She stated that he needed
extra supervision around tools and supplies and that other students
tended to shy away from him although he was always respectful
towards her. Further, she observed that he was easily "conned" by
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his peers to do sonet hi ng wong and got into troubl e about once per
nonth. H s attendance was good when he was not suspended. (Tr. 64-
66.)

Terrance's ninth-grade report card included a first senester
grade point average (GPA) of 0.86 (out of a possible 4.0). H s
third quarter grades were even worse, with a Din pre-al gebra, and
Fs in reading, physical education, contenporary issues, history,
and earth science. B grades in art were his best grades that
school year. (Tr. 67.)

B. Terrance's Medical Records

In Novenmber 2000, Terrance started psychiatric care at
Hopewel | Center, with an initial d obal Assessnent of Functioning
(GAF) of 35. He was brought in because he had been stealing,
acting up in school, fighting, and show ng di srespect to authority.
He adm tted hearing voices when stealing. H s nother stated that
past therapy had hel ped, but that she did not foll owup because the
famly noved often. He reportedly enjoyed drawi ng and playing
football. On Novenber 30, 2000, the psychiatrist diagnosed
Terrance with attention deficit disorder (ADD) w th behavioral
probl ens and assigned a GAF of 41. (Tr. 169, 171, 173-74.)

In October 2001, plaintiff sought treatnent for Terrance at
t he Edgewood Children's Center (Edgewood). The staff there worked
with his nother and stepfather regardi ng parenting techni ques and
the psychiatrist prescribed nedication for attention deficit
hyperactivity di sorder (ADHD). The therapist, Paul Padberg, worked
wi th Terrance and recommended a neurol ogi cal evaluation due to his
| ow cognitive functioning and history of head injuries. (Tr. 179,
182, 184.)

In Novenber 2001, Saber Grgis, MD. at the Hopewell Center
assigned a GAF of 40 and reported that Terrance was di sruptive at
school and showed i ncreased notor behavi or and i npul siveness. (Tr.



163-64, 166.)

In February 2002, Terrance was admtted to Depaul Health
Center after his nother found himwi th a razor and Ritalin tablets.
He stated that he was about to take the pills because "the
principal and children at school I|ied about him painting the
walls.” He also stated that he wanted to die because he "didn't
belong in this world."™ (Tr. 207.)

Upon adm ssion, Terrance reported difficulty concentrating,
paying attention, and staying on task. He admitted that he
sonmetines heard voices which told him to steal, but this was
usual ly after the thought of stealing entered his m nd. LaRhonda
R Jones, MD., noted that Terrance's hygi ene was fair, speech was
nmonot one, and insight and judgnent were poor. She di agnosed him
wi th depressive disorder, ADHD, and a GAF was 30. She placed him
on suicide precautions and prescribed Zol oft! and Concerta? (Tr.
207-09.)

In May 2002, Terrance's nother took himto St. John's Mercy
Medi cal Center for outpatient psychiatric care. Joshua W Cal houn,
MD. noted that Terrance was age appropriately dressed and
cooperative, but that his mod was "sad" and his affect was
depr essed. Dr. Calhoun's diagnosis was depressive disorder-
recurrent, but he ruled out conduct disorder. By June 2002,
Terrance appeared less depressed and had a bright affect.
Nonet hel ess, Dr. Cal houn doubl ed the Zoloft. (Tr. 157-58.)

In July 2002, Terrance underwent a neuropsychol ogical
evaluation. During this exam nation, it was reveal ed that, at age
6, Terrance was hit by a truck and briefly |ost consciousness.
The following year, he was hit in the head by a pellet gun.

'Zoloft is indicated for the treatnent of depression.
Physician's Desk Reference, 2553 (55th ed. 2001).

Concerta is for the treatnment of ADHD. 1d. at 3474.
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Plaintiff reported no serious changes in his behavior after those
injuries. The psychiatrist at Hopewell Center placed Terrance on
Concerta and Zol oft, but his nother took himoff both nedications
because he acted like a "zonbie and foanfed] at the nouth. . .it
was awful.”™ She reported that he had recently failed the ninth
grade due to poor grades and unexpl ai ned absences, havi ng m ssed 80
days of school. He was asked to | eave on the |last day of school
due to allegations of his attenpted rape of another student. He
had attended several schools and perfornmed well until the fifth
grade. (Tr. 190-91.)

Plaintiff reported Terrance was wthdrawn and depressed,
having significant trouble academ cally and socially in school
got into fights with his siblings and school peers, and tried to
set things on fire. She further reported that overall treatnent
t hrough Edgewood led to significant inprovenents in the famly's
hone |ife, but his behavior has significantly worsened over the
past year. (Tr. 192.)

Terrance' s neuropsychol ogi cal eval uati on consisted of a one-
session clinical interviewand a one-session testing. He appeared
bored during the testing session and responded to nbst questions

with short answers. He was caught stealing noney from the
examner's wallet. On a test for visual attention he showed
difficulty sustaining attention nore than 10 m nutes. Hi s

attention was variable. Menory tests placed himin the borderline
range (2nd percentile) to inpaired range (1lst percentile). Hi s
menory for verbally related stories was in the average range (25th
percentile) while his nmenory for spatial arrangenent was inpaired
(1st to 5th percentiles). Hi s ability to devel op a strategy, self-
nmonitor, and shift between nental sets (all considered executive
functions) appeared inpaired. Pursuant to behavioral checklists,
Terrance's not her, stepfather, and t herapi st Paul Padberg i ndi cat ed
soci al, thought, and attention problens, as well as delinquent
behavior. (Tr. 193-95.)
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St ephen Kanne, Ph.D., stated that the results of the testing
wer e consistent with Terrance's previ ous ADHD di agnosis. A further
di agnosis of conduct disorder was warranted due to Terrance's
behavi or at honme, school, and during the exani nation. H s
difficulty with sustained attention was confirnmed during testing
and was consi stent with observation fromhis parents and counsel or.
He showed significant difficulty maintaining the rules of a
conplex, mnulti-step task to conpletion. H s inpaired judgnent
woul d affect his ability to |l earn at school and exacerbate probl em
behavior. Dr. Kanne did not believe that Terrance's inpairnents
were a result of serious head injuries, but rather attributed them
to his diagnosis of ADHD and ot her behavi oral concerns. Terrance
was considered at high risk for future depressive episodes. Dr.
Kanne recommended teamoriented and community-based interventions
with nental health professionals, behavioral specialists, juvenile
authorities, and school staff. He believed that Terrance would
benefit fromindividual tutoring, small group | earning, and t he use
of checklists and notebooks to help wth attention and
organi zation. (Tr. 195-98.)

M chael Kent , M D., took over Terrance's outpatient
psychiatric care from Dr. Cal houn. On July 30, 2002, Terrance
reported that he continued to feel significantly depressed and sad
and had passive thoughts of death, but no suicidal thoughts. Hi's
not her stated that he had difficulty staying focused and was havi ng
probl enms with another boy who was trying to pick a fight. During
the exam nation, his groom ng, insight, and judgnent all appeared
fair. Dr. Kent diagnosed nmjor depressive disorder (chronic
recurrent), oppositional defiant disorder, and ADHD by history.
Ritalin was found to be of sone help at tines with his ADHD. Dr.
Kent mai ntai ned Terrance on 100 m|ligramnms of Zol oft for depression



and prescribed Adderall® for his attention problens. (Tr. 156
159.)

I n Novenber 2002, Dr. Kent noted that Terrance was suspended
fromschool in Septenber and his nood was better. |In a February
28, 2003 letter, Dr. Kent stated that he had lost contact wth
Terrance and | ast saw hi m Novenber 2002. (Tr. 154-55.)

C. The Hearing Testimony

At the hearing before the Admnistrative Law Judge (ALJ) on
March 5, 2003, Terrance's nother testified to the follow ng:
Terrance woul d have to repeat the ninth grade next year. He had
been having problens at school since the sixth grade. He saw a
psychiatrist every three nonths and was on Adderall and
Wl lbutrin.* He was recently suspended for 4 days for skipping
cl ass. He had al so been suspended the previous nonth for fighting
and stealing and had been to juvenile court for witing graffiti on
school walls. He was earning Ds and Fs. (Tr. 252-55.)

Plaintiff further testified that Terrance mi ssed 200 to 250
days of school the previous year due to suspensions and other
reasons. He enjoyed drawing and sone |imted tinme on the conputer.
He frequently got into fights with other kids and did not get al ong
with the teachers unless they "baby him" He has crying spells
with no apparent trigger. He has poor concentration; she has to
remnd himto do his honmework and has to stay with him until
conpletion. (Tr. 262-66.)

Terrance testified that he enjoyed pl ayi ng basketbal |l and did
not get along with kids at school because they try to fight him
(Tr. 264, 67.)

3Adderall is indicated for the treatnment of ADHD. | d. at 3034.

‘Wel lbutrin is indicated for the treatment of depression. |d.
at 1485.



D. The ALJ's Decision
In a May 10, 2003 deci sion denying benefits, the ALJ nade the
foll owi ng enunerated findings:

1. The child has not engaged in substantial gainfu
activity since the alleged onset of disability (20
CFR § 416.972);

2. The <child has attention deficit hyperactivity
di sorder, a depressive disorder, alearning disorder
and a conduct di sorder, which are severe i npairnents
(20 CFR 8§ 416.924(c));

3. The testinmony and reports by the child and his
not her are generally credi bl e;

4. The |imtations resulting fromthe effects of the
child' s inpairnments do not nedically neet, nedically
equal , or functionally equal the criteria of any of
the listed inpairnents in Appendix 1, Subpart P,
Regul ation No. 4 (20 CFR § 416.924(d));

5. The child does not have a conbination of nedically
determ nabl e physical or nental inpairnents that
result in marked and severe functional limtations;

(Tr. 22.)

Wth regard to interacting and relating with others, the ALJ
noted Terrance had a history of fighting, theft and antisocia
behavi or . However, he further explained that Terrance has
general ly appropriate behavior when he attends school and deals
with peers, and that Terrance has friends and gets along wth
famly nenbers. Therefore, he has no nore than mld inpairnent in
this domain. (Tr. 21.)

Terrance's ability wth regard to acquiring and using
I nformati on was determned to be a "less than marked" i npairnent,
as Terrance's academ c issues were addressed by altering his
I nstructional setting and providi ng speci al education resources.
Further, one of Terrance's teachers indicated Terrance was
typically ahead of the other children in class, finished his work
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on time, followed directions, was alert and was intelligent. (Tr.
20.)

The ALJ additionally determ ned that Terrance had "l ess than
mar ked" inpairnment in attending and conpleting tasks. Wi | e
Terrance has been di agnosed with ADHD, he recei ves nedication for
this condition, which controls his synptons, and al so receives
speci al i zed school instruction. WMreover, he appears to work at a
reasonabl e pace, change activities age-appropriately, finish tasks
to conmpletion and maintain focus and attention in sone
ci rcunstances. (Tr. 20.)

Plaintiff's request for review by the Appeals Council was
deni ed. Thus, the ALJ's deci sion becane the final decision subject
to this judicial review

On appeal, plaintiff argues that substantial evi dence does not
support the ALJ's decision because Terrance net the requirenents
for Listing 112.11 or functionally -equaled Listing 112.11.
Specifically, plaintiff argues that there was not substanti al
evi dence to conclude Terrance failed to nmeet the ADHD |listing, or
for the ALJ to conclude he was |less than markedly limted in the
areas of (1) interacting and relating with others, (2) attending
and conpleting tasks, and (3) acquiring and using information
(Doc. 19 at 14-17.)

II. DISCUSSION
A. General Legal Framework
The court’s role on review is to determ ne whether the
Comm ssioner’s findings are supported by substantial evidence in
the record as a whole. See Krogneier v. Barnhart, 294 F.3d 1019,
1022 (8th Cr. 2002). “Substantial evidence" is less than a
preponderance but is enough that a reasonable mnd would find it

adequate to support the Comm ssioner’s conclusion.” |[Id.; accord
Jones v. Barnhart, 335 F.3d 697, 698 (8th Cr. 2003). I n
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determning whether the evidence is substantial, the court
consi ders evidence that detracts from as well as supports, the
Comm ssioner’s decision. See Prosch v. Apfel, 201 F.3d 1010, 1012
(8th Cr. 2000). So long as substantial evidence supports that

deci sion, the court may not reverse it nerely because substanti al
evidence in opposition exists in the record or because the court
woul d have decided the case differently. See Krogneier, 294 F.3d

at 1022. However, the court nay reverse the Comm ssioner's
decision and remand for the award of benefits if substantial
evidence is overwhelmngly in the claimant's favor. Buckner v.
Apfel, 213 F.3d 1006, 1011 (8th Cr. 2000); see also lngramv.
Barnhart, 303 F.3d 890, 895 (8th Cr. 2002).

To nmeet or medically equal a listing, a child s inpairnments

must equal the severity of a set of criteria for an individual
listing inpairnent. 20 CF. R 8 416.924(d). To neet ADHD Listing
112. 11, there nust be nedically docunented instances of marked
i nattention, inpulsiveness and hyperactivity. Additionally, the
child must also exhibit two of the follow ng:

a Marked inpairnent in age-appropriate cognitive/
comruni cative function, docunented by nedical
fi ndi ngs (including consideration of historical and
ot her informati on fromparents or other individuals
who have knowl edge of the <child, when such
i nformati on i s needed and avai |l abl e) and i ncl udi ng,

i f necessary, t he results of appropriate
st andar di zed psychol ogical tests. . .; or
b. Mar ked i npai r ment in age-appropriate social

functioning, docunented by history and nedical
findings (including consideration of historical and
other information fromparents or other individuals
who have know edge of the child, when such
I nformati on i s needed and avai |l abl e) and i ncl udi ng,
i f necessary, t he results of appropriate
standardi zed tests; or

C. Marked inpairnment in age-appropriate persona
functioning, docunented by history and nedica
fi ndi ngs (including consideration of historical and
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other information fromparents or other individuals
who have knowl edge of the <child, when such
i nformation i s needed and avai |l abl e) and i ncl udi ng,
i f necessary, t he results of appropriate
standardi zed tests; or

d. Marked difficulties in maintaining concentration,
persi stence or pace.

Appendi x 1, Subpart P, Listings Nos. 112.11, 112.02(B2) (20 C F.R
part 404) (2002).

If a child has a severe inpairnent or conbination of
i npai rments that does not neet or nedically equal any listing, as
the ALJ determned in this case, the Comm ssioner wll| decide
whet her the plaintiff has limtations that "functionally equal the
listings" of disabling conditions. See 20 CF. R § 416.926a(a)
(2002). To equal the listings functionally, the inpairnent or
i mpai rments nust be of listing-level severity, i.e., result in
"marked" limtations in two donmai ns of functioning or an "extrenge"
limtation in one donain. |d.

There are six domains: (i) acquiring and using information;
(ii) attendi ng and conpl eting tasks; (iii) interacting and relating
with others; (iv) noving about and nmani pul ati ng obj ects; (v) caring
for yourself; and (vi) health and physical well-being. 20 C F.R
8§ 416.926a(b)(1)(i)-(vi) (2002). A child has a marked limtation
in a domain if the inpairment "interferes seriously" with the
child's ability to independently initiate, sustain, or conplete
activities. 20 CF.R 8 416.926a(e)(2) (2002). A marked
[imtation can al so be found if the child has a valid score that is
two standard deviations or nore bel ow the nmean, but not |ess than
three standard deviations, on a conprehensive standardized test
desi gned to measur e a particul ar domai n. 20 CFR
416.926a(e)(2)(iii) (2002). Anextrenmelimtation"interferes very
seriously" with such an ability. 20 CF.R 8 416.926a(e)(3)
(2002). Additionally, a child can be characterized as having an
extreme limtation if his test scores are at |east three standard
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devi ations below the mean. 20 C.F. R 8 416.926a(e)(3)(iii) (2002).

When evaluating a claimant's ability to function in each
domai n, the Conm ssioner asks for and considers information that
will help to answer the follow ng questions: Wat activities is
the child able to perforn? What activities is the child unable to
perfornf? Wich of the child s activities arelimted or restricted
conpared to other age-equivalent children who do not have
i mpai rments? Where does the child have difficulty with activities-
-at home, in childcare, at school, or in the conmunity? Does the
child have difficulty independently initiating, sustaining, or
conpleting activities? Wat kind of help does the child need to do
activities, how nuch help is needed, and how often is it needed?
20 CF.R 8 416.926a(b)(2)(i)-(v) (2002).

These questions are not, singularly or as a whole, the only
factors useful to determ ning whether or not a child has a "marked"
or "extrene" limtation. 20 C F. R § 416.926a(e)(2)(4)(i) (2002).
| f applicable, test scores can be used in conbination with other
factors, observations and evidence to determne the I|evel of
inmpairment. Id. "Marked" or "extrene" limtations as defined by
test scores are not automatically conclusive if additional evidence
in the record shows a pattern of behavior inconsistent with test
scores. See 20 C.F.R 8 416.926a(e)(4) (2004).

B. ADHD Listing 112.11

The ALJ determined the record did not reflect nedically
docunent ed findings of marked i nattenti on or marked hyperactivity.
There is no indication for review on what evidence, or |ack of
evidence, the ALJ relied in reaching this conclusion. The ALJ
noted Terrance was nedically diagnosed with ADHD, but failed to
recogni ze that a diagnosis of ADHD itself requires a clinician to
assess the child s level of inattention, hyperactivity, and
impulsivity to reach an ADHD diagnosis. See D agnostic and
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Statistical Manual of Mental Disorders (DSMIV-TR) 92-93 (4th ed.
2000).° To diagnose a child as having ADHD, a clinician nust find
ei ther marked inattention or marked hyperactivity over a period of
time. Therefore, the ADHD diagnosis alone reflects a nedically
docunent ed finding of marked i nattention, marked hyperactivity, or
bot h.

In addition to the ADHD di agnosis, the record indicates both
i nattention and hyperactivity. School records suggest Terrance has
difficulty followng rules, has difficulty renmaining on task, has
a short attention span, and appears fidgety and restless in the
cl assroom Plaintiff, whose testinony the ALJ found generally
credible, testified that Terrance did not concentrate well and w ||l
not attend to homewor k or househol d chores w t hout soneone standi ng
over himto keep himon task. (Tr. 105, 266.)

The nedi cal | y docunent ed di agnosi s of ADHD, instances of both
i nattention and hyperactivity on the record, and the ALJ's failure
to support his conclusion that there are no nedically docunented
findings of marked inattention and hyperactivity show a |ack of
substantial evidence for which the ALJ could have based his
deci si on. Therefore, wunequivocal evidence establishes the
exi stence of marked inattention or marked hyperactivity.

G ven this conclusion, it is necessary to reviewthe part "B"
criteria for Listing 112.02. In keeping with the ALJ's opinion
this court will conbine its discussion of the part "B" criteria

DSM I V-TR criteria for diagnosing ADHD are (1) six or nore of
a list of synptons for inattention or six or nore synptons of a
list of synptonms for hyperactivity-inpulsivity; (2) sonme
hyperactive-inpulsive or inattentive synptons that caused
i mpai rment and were present before age 7; (3) sone inpairnment from
the synptons present in two or nore settings; (4) clear evidence of
clinically significant in social, academc, or occupationa
functioning; and (5) synptons do not occur exclusively during the
course of anot her nental or devel opnental disorder. DSM I V-TR at 92-
93.
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W th correspondi ng domai ns of functioning.

C. Social Functioning/Interacting and Relating with Others

When anal yzing the domain of interacting and relating with
ot hers, the Comm ssioner considers howwell the child initiates and
sust ai ns enotional connections with others, devel ops and uses the
| anguage of the child' s community, cooperates with others, conplies
with rules, responds to criticism and respects and takes care of
the possessions of others. 20 CF.R 8§ 416.926a(i) (2002).
Exanples of limted functioning in this domain are that the child
has no close friends or has friends that are all ol der or younger
than the child; avoids or withdraws frompeople the child knows, or
Is overly anxious or fearful of neeting new people or trying new
experiences; has difficulty playing ganmes or sports with rul es; has
difficulty conmunicating with others, e.g., in using verbal and
nonverbal skills for self-expression, carrying on a conversation,
or in asking for assistance; and has difficulty speaking
intelligibly. 20 CF.R 8 416.926a(i)(3)(ii)-(vi) (2003).

Al t hough the ALJ coul d have articul ated nore clearly the basis
for not finding a marked limtation in this domain, substantia
evi dence nonet hel ess supports the determ nation that Terrance had
no nore than a mld inpairnment. The record and the ALJ indicated
that Terrance has a history of fighting, theft, and general
antisocial behavior. However, the record further indicates that
Terrance naintains good interpersonal skills, enjoys playing
sports, has nei ghborhood friends, and comruni cates effectively with
others. Moreover, plaintiff's brief acknow edges that Terrance's
teachers found himto nmaintain good rel ationships wth peers and
authority figures.

D. Cognitive-Communicative Functioning/Acquiring and Using
Information



When anal yzi ng t he domai n of acquiring and using information,
t he Comm ssi oner nust consider how well a child acquires or |earns
information and how well the child uses that information. 20
C.F.R 8 416.926a(g) (2002). Achild 12 to 18 years old shoul d be
abl e to denonstrate what he has |learned in school and in his daily
activities, use increasingly conplex |anguage and granmmar, and be
able to prepare for entry into the workforce. 20 CF.R 8§
416.926a(g) (2)(v) (2002). Exanples of limted functioning in this
domai n include an inability to denonstrate understandi ng of words
about space, size or time;, difficulty recalling information
recently learned in school; difficulty solving mathematical
probl enms and conputations; and difficulty conmmuni cating nore than
in sinmple sentences, with difficulty explaining what the child
means. 20 C.F.R 8 416.926a(g)(3)(i)-(v) (2002).

The ALJ's determnation that Terrance's inmpairnments in this
domain are "less than marked" is not supported by substanti al
evidence. The ALJ bases his finding primarily on a single report
from Terrance's art teacher stating Terrance is intelligent,
foll ows directions, and conpletes his work on tinme. Additionally,
the ALJ suggests that Terrance's school performance is due in part
to excessive absenteei sm

An ALJ is not required to explain all the evidence in the
record. Craig v. Apfel, 212 F. 3d 433, 436 (8th Cr. 2000). Sinply
because a matter is not referenced in the opi nion does not nean the

ALJ failed to rely on the evidence in making his determ nation. 1d.
However, this does not give an ALJ the opportunity to pick and
chose only evidence in the record buttressing his conclusion. See
Robi nson v. Barnhart, 366 F.3d 1078, 1083 (10th Cr. 2004) ("The
ALJ is not entitled to pick and choose from a nedical opinion,

using only those parts that are favorable to a finding of non[-
]disability."); Swtzer v. Heckler, 742 F.2d 382, 385-86 (7th G r.
1984) (stating an ALJ cannot "pick and choose" only the evidence
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that supports his position); Mrnell v. Barnhart, 253 F. Supp.2d
1052, 1082 (N.D. lowa 2003) ("[T]he ALJ's failure to substantiate
his conclusions adequately constitutes error."); cf. Hon V.
Heckler, 585 F.Supp. 1300, 1304 (WD. M. 1984) ("[T]he
hypot heti cal questi ons posed to vocational experts nust precisely
set out all of the claimant's inpairnents. Thus, the ALJ was not
free to pick and choose.)
As the Eighth Crcuit noted,

[an] ALJ may have considered and for valid reasons
rejected the . . . evidence proffered. . .; but as [the
ALJ] did not address these natters, [the court] is unable
to determne whether any such rejection is based on
substanti al evidence. Initial determ nations of fact and
credibility are for the ALJ, and nmust be set out in the
deci si on.

Jones v. Chater, 65 F.3d 102, 104 (8th Gr. 1995); see also
Ferraris v. Heckler, 728 F.2d 582, 587 (2d Cr. 1984) ("Every
conflict in the record [need not be] reconciled by the ALJ. . . the

crucial factors in any determnation nust be set forth wth
sufficient specificity to enable [the reviewing court] to decide
whet her the determ nation is supported by substantial evidence.");
Pacheco v. Barnhart, No. 03-CV-3235, 2004 W 1345030 at *4
(E.D.N. Y. June 14, 2004) (stating an ALJ should acknow edge al

rel evant evidence or explain why it should be rejected. 1n doing

so, the ALJ will fulfill his duty to provide sufficient reasoning
for his opinion so a fair and just determ nation can be nmade on
revi ew).

In this case, the ALJ focuses on Terrance's art teacher's
report to the exclusion of other evidence in the record reaching
opposite conclusions. The ALJ failed to acknow edge observati ons
of Terrance's other teachers recognizing severe problens wth
sight word vocabul ary, decoding skills, losing place, skipping
words, understanding word neaning, understanding mneaning of
sent ences, using context cues, draw ng i nferences and concl usi ons,
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a reluctance or strong dislike to read, accurately witing
information dictated by others, using incorrect gr anmar
construction, using primarily short, sinple sentence structure,
limted witing vocabulary, inability to express ideas or neaning
clearly when witing, reversing letters when witing, |ack of basic
math  function, carel ess conput at i onal errors, mul ti-step
conputations, inability to solve word problens, inability to repeat
or imtate sentences that were just spoken, sequencing i nformation
heard in class, and | anguage usage and pragmatics. (Tr. 100-03.)

Moreover, testing and evaluations deternmined that Terrance
functions four to six grade |evels below his current grade in the
areas of reading, spelling and mat hematics. Terrance al so exhibits
borderline to inpaired functioning in nenory testing, and his
neur opsychol ogi cal evaluation concluded that his perfornmance on
menory testing will affect his ability to learn newinformation in
school . (Tr. 196.)

Upon review of the entire record, there is a nultitude of
evi dence suggesting marked limtation in this domain. Wile it is
not the court's province to re-weigh the evidence and nake its own
determ nati on, see Krogneier, 294 F.3d at 1022, in light of the
record and the ALJ's failure to explain his reliance on certain

evidence to the exclusion of evidence to the contrary, the court
concl udes substantial evi dence does not support the ALJ's position.
Rat her, aside from the art teacher’s report, the evidence is
overwhel mi ng that Terrance suffers froma nmarked limtationinthis
area of functi oning.

E. Concentration, Persistence and Pace/Attending and Completing
Tasks

When anal yzi ng the domain of attendi ng and conpl eting tasks,
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t he Conm ssi oner nust consider howwell the child is able to focus,
mai ntain attention, and begin, carry out and finish activities. 20
C.F.R 8 516.926a(h) (2002). A child between 12 and 18 years old
shoul d be able to pay attention to |ong di scussions, organize his
materials, plan tine effectively, and not be distracted by, or be
a distraction to, peers. 20 CF.R § 516.926a(h)(3) (2002).
Exanpl es of limted functioning in this domain include being easily
di stracted or overactive to sounds, novenent or touch; being slow
to focus or to conplete activities of interest to you; being
frequently sidetracked fromactivities or frequently interrupting
others; and requiring extra supervision to keep on task or
activity. 20 CF.R 8 516.926a(h)(3)(i)-(v) (2002).

Simlar to the domain of acquiring and using i nformation, the
ALJ does not cite relevant support for his conclusions, nor
reconcile his opinion with substantial evidence to the contrary.

The record indicates Terrance exhibits severe problens at
school in the following areas: easily distracted, short attention
span, reluctant to begin tasks, gives up easily, does not conplete
tasks, organi zing or appropriately using tinme, performng work in
a carel ess manner, needi ng directions repeat ed, needi ng ret eachi ng,
working slowy, requiring additional tine to conplete work, and
maki ng transitions.

A neuropsychol ogi cal evaluation determ ned Terrance has
significant difficulty naintaining the rules of a conplex, multi-
step task in order to be able to conpl ete such a task successfully.
Additionally, he is inpaired in his ability to inplenent
organi zational strategies and shift between nental sets. The
exam ner noted these inpairnments are consistent with Terrance's
di agnosi s of ADHD and denonstrate he has inpaired judgnent, which
will affect both his ability to | earn and his behavi or.

To the contrary, the ALJ stated that Terrance works at a
reasonable pace, finishes activities he starts and changes
activities in an age appropriate fashion, and that Terrance's
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synptons are well-controlled with nedication. However, the ALJ
provided no citation to the record. It is not the job of this
court to search the record for factual bases for the ALJ' s
deci si on. See Jones, 65 F.3d at 104 ("[We cannot speculate
whet her or why an ALJ rejected certain evidence."). For these
reasons, there i s not substantial evidence on the record to support
the ALJ's conclusion that Terrance has |l ess than marked limtation
inthis domain. Rather, the record appears to be overwhel m ng t hat
he has a marked limtation in this domain.

For the reasons set forth above, it appears that Terrance
neets the ADHD Listing 112.11. Therefore, the decision of the
Comm ssioner of Social Security is reversed and the action is
remanded to the Comm ssioner for the award of a period of
di sability and resultant benefits as all eged. An appropriate order
shall issue herewth.

P S,
o,
- -

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this 13t h day of August, 2004.



