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Def endant s.

MEMORANDUM AND ORDER

This matter is before the Court on defendants’ notion to
dism ss for |ack of subject matter jurisdiction. See Fed. R
Cv. P. 12(b)(1). Plaintiff has filed a response in opposition

and the issues have been fully briefed.

I. Background

Plaintiff, Geat Rivers Hone Care, Inc. (“Geat Rivers”), is
a provider of honme health services to Medicare beneficiaries.
Def endant Tormy G Thonpson is the Secretary of the United States
Depart ment of Health and Human Services (“DHHS’). Def endant
M chael McMullan is the Acting Deputy Adm nistrator of the
Centers for Medicare & Medicaid Services (“CwwB"), formerly known
as the Health Care Financing Adm nistration (“HCFA’). Defendant
Bl ue Cross and Bl ue Shield Association is chief fiscal
internediary of the Medicare program Defendant Cahaba
Government Benefit Adm nistrators (“Cahaba”) serves as

plaintiff’s fiscal intermediary. Plaintiff brings this action



before this Court seeking injunctive relief from defendants’
attenpts to recoup all eged Medi care overpaynents.

Medi care, the federal nedical insurance program for the aged
and disabled, is governed by Title XVIII of the Social Security
Act. 42 U S.C. 88 1395-1395ggg. The Medicare programis
adm ni stered by CMWS5, a conponent of DHHS. Determni nations of
Medi care hone health care service paynents are nmade by private
i nsurance entities, known as fiscal internediaries, under
contract to DHHS. See 42 U.S.C. 8 1395h.

Medi care reinburses its participating honme health care
provi ders through interimpaynents. 42 U S.C. 8§ 1395g(a). These
I nterimpaynents are nmade periodically, but not |ess than
nonthly. 1d. The paynents are based on the provider’s estimted
rei mbursabl e costs. The fiscal internediary nakes esti mated
paynents throughout the year based on the provider’s subm ssions,
and then reconciles these estimated interimpaynents after the
fact with the actual reasonable costs incurred by neans of an
annual cost report that the provider is required to submt at the
conclusion of the fiscal year. 42 C.F.R 88 413.20, 413. 60,
413.64; see also 42 CF.R 8 413.24. The fiscal internediary
conducts an audit as soon as the cost report is received and
makes an initial retroactive adjustnent to the provider’s
account, known as a tentative final settlement. 42 CF.R 8§
413.64(f)(2). Eventually, the fiscal internmediary conpletes its
full audit of the provider’s cost report and issues a Notice of

Program Rei nbursenment (“NPR’). The NPR identifies any
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adjustnents to the tentative settlenent and states the anmounts of
any Medi care overpaynent, the amount of reinbursenent owed to the
Medi care program and the reasons for the deternmination. 42
C.F.R § 405.1803(a),(b). The regulations state that a fiscal
internediary nmust issue the NPR within “a reasonabl e period of
time”, which “may take as long as one year” See 42 CF.R 8§
405.1803(a); Medicare Provider Rei nbursenent Manual, Part |, §
2905. 1.

If a provider is dissatisfied with the fiscal internediary’s
final determnation as to the anount of reinbursenent due and the
amount in controversy is $10,000 or nore, as reflected in the
NPR, the provider may appeal to the Provider Rei nbursenent Review
Board (“PRRB"). 42 U.S.C. § 139500(a); 42 C.F.R § 405.1835.

Federal law requires the fiscal internediary to i medi ately
initiate the process of recouping any overpaynent by making
adjustnents to paynents currently due the provider. 42 C.F.R 88
405.1803(c), 413.64(f); see also 42 U.S.C. § 1395g(a); 42 C.F.R
8§ 405.371. Recoupnent is the recovery of overpaynents by
reduci ng present or future Medicare paynents and appl ying the
anounts withheld to the indebtedness. 42 C.F.R § 405.371(a).
Such recoupnents are made notw t hstandi ng any request for hearing
chal I engi ng t he overpaynent determnation. 42 CF. R 8§

405. 1803(c) .

When a provider clains reinbursenent for costs that are

simlar to costs that were disallowed in the previous fisca

year’s NPR, the Medi care Provider Rei nmbursenent Manual (“PRM)
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requires fiscal internediaries to deduct the portion of such
costs fromthe tentative final adjustnment. PRM Part |, 8
2408.2. This “audit adjustnent factor” ensures that costs
determ ned to be unallowable during a prior year’s audit are not
reinbursed in a tentative final settlenent on subsequent cost
reports.

On Decenber 1, 1997 plaintiff submtted its cost report for
the 1997 fiscal year (“FY 97"). On Decenber 18, 1997 defendant
Cahaba issued its tentative final settlement. At the tine of the
tentative final settlenent, Cahaba paid plaintiff over $69,000 in
addition to the interimpaynents received by plaintiff during FY
97. On August 18, 2000, after performng a field audit, Cahaba
i ssued the NPR for FY 97, disallow ng approximately $280, 000 of
plaintiff’s clained costs. Plaintiff appealed the NPR to the
PRRB. This matter is scheduled for hearing before the PRRB in
March 2002. Cahaba imediately initiated recoupnment of the
anount it determ ned Medicare had overpaid plaintiff in FY 97

On Novenber 11, 1998 plaintiff submtted its cost report for
the 1998 fiscal year (“FY 98"). Based upon the costs that were
di sallowed in FY 97, Cahaba applied an audit adjustnent factor
and di sal | owed approxi mately $380, 000 of the clained costs for FY
98. Cahaba imediately initiated recoupnent of the amount it
determ ned Medi care had overpaid plaintiff in FY 98. Cahaba has
not yet issued an NPR for FY 98.

On Novenber 23, 1999 plaintiff submtted its cost report for

the 1999 fiscal year (“FY 99"). Again, based upon the costs that

-4-



were disallowed in FY 97, Cahaba applied an audit adjustnent
factor and disall owed approxi mately $100, 000 of the clainmed costs
for FY 99. Cahaba imediately initiated recoupnent of the anpunt
it determ ned Medicare had overpaid plaintiff in FY 99. Again,
Cahaba has not yet issued an NPR for FY 99.

On Novenber 29, 2000 plaintiff submtted its cost report
for the 2000 fiscal year (“FY 00"). Again, based upon the costs
that were disallowed in FY 97, Cahaba applied an audit adjustnent
factor and disall owed approxi mately $125, 000 of the clained costs
for FY 00. Cahaba imediately initiated recoupnent of the anount
it determ ned Medicare had overpaid plaintiff in FY 00. Again
Cahaba has not yet issued an NPR for FY 00.

Cahaba, in conjunction with CWS, has allowed plaintiff to
repay the Medicare funds it has determ ned to have been overpaid
in FY 97 through FY 00 by neans of an Extended Repaynent Pl an
(“ERP"). An ERP allows a provider to repay overpaynents over an
extended period of tinme. Currently, approximtely $24,000 is
bei ng deducted fromplaintiff’s Medicare rei nbursenment billing on
a nonthly basis.

Plaintiff brought this action agai nst defendants seeking a
prelimnary injunction to enjoin defendants fromcollecting
al | eged Medi care overpaynents until plaintiff could fully exhaust
its admnistrative renmedies within DHHS. In its conpl aint,
plaintiff also requested renoval of defendant Cahaba fromits

position as plaintiff’s fiscal internmediary. However, inits



response to defendants’ notion to dismss, plaintiff states that
it is only seeking prelimnary injunctive relief.

II. Discussion

Plaintiff asserts that this Court has jurisdiction pursuant
to 28 U.S.C. 8§ 1331 because the action arises under the
Adm ni strative Procedure Act (“APA’), 5 U S.C. § 551 et seq.,
Title XVI11 of the Social Security Act (“Medicare Act”), the Due
Process Cl ause of the Fifth Amendnment to the United States
Constitution, and the AlIl Wits Act, 28 U S.C. §8 1651. The
plaintiff also invokes the Court’s original jurisdiction over
mandanus actions agai nst federal agencies, pursuant to 28 U S. C
8§ 1361.

Def endants argue that this Court |acks jurisdiction over
plaintiff’s clains because they arise under the Medicare program
Def endants assert that 42 U S.C. § 405(g) al one governs judici al
review of clains arising under the Medicare Act, and that this
statute requires plaintiff to fully exhaust its adm nistrative
remedi es before presenting an action in federal court.

Section 405(g) provides, in relevant part:

Any individual, after any final decision of the

[ Secretary] made after a hearing to which he was a

party...my obtain a review of such decision by a civil

action commenced within sixty days after the mailing to
hi m of notice of such decision or within such further

time as [the Secretary] may all ow
Section 405(h), nade applicable to the Medicare Act by 42 U. S. C

8§ 1395ii, provides, in part, that “[n]o action against the United

States, the [Secretary], or any officer or enployee thereof shal
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be brought under section 1331 or 1346 of title 28 to recover on
any claimarising under this subchapter [i.e., the Medicare
Act].” 42 U S.C. § 405(h).

The Suprene Court has held that a “claimarises under the
Medi care Act...[when] both the standing and substantive basis for

the ... claimare the Medicare Act.” Your Hone Visiting Nurse

Services, Inc. v. Shalala, 525 U. S. 449, 456 (1999). The Suprene

Court further interpreted this issue in the recent case of

Shalala v. Illinois Council on Long Term Care. 529 US. 1

(2000). In lllinois Council the Court held that § 405(h)

precl udes judicial review under 8 1331 and requires channeling
virtually all legal clains through the agency’s adm nistrative
process before such clains can be heard in federal court. 529
U S at 13-14. Refusing to accept the argunent that the scope of
8 405(h) extended only to clains for nonetary benefits, the Court
wr ot e:
Clainms for noney, clains for other benefits, clains for
programeligibility, and clains that contest a sanction
or renedy may all simlarly rest upon individual fact-
related circunstances, may all simlarly dispute agency
policy determ nations, or may all simlarly involve the
application, interpretation, or constitutionality of
interrelated regul ations or statutory provisions.
There is no reason to distinguish anong themin terns
of the language or in terns of the purposes of 8405(h).
Id. at 14. The plaintiff argues that it is seeking only “an
opportunity to exercise its constitutional right to a hearing
before the Provider Reinbursenent Review Board.” However
regardl ess of the type of relief plaintiff is requesting, this

case does arise under the Medicare Act. As such, 42 U S.C. §
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405(g) provides the sole basis for judicial review of plaintiff’s

claims. See Weinberger v. Salfi, 422 U S. 749 (1975).

Therefore, this Court nust exam ne whether plaintiff has conplied
with § 405(g).

Judi ci al review under 8 405(g) may be obtai ned only when
there has been a final decision of the Secretary. The Suprene
Court has interpreted this section as incorporating two distinct
concepts: a non-wai vabl e requirenent of presentation of any claim
to the Secretary of DHHS and a requirenent of exhaustion of al

adm ni strative renedi es, which can be wai ved. Heckler v. Ringer,

466 U.S. 602, 617 (1984).

Def endants argue that plaintiff does not fulfill the
present nent requirenent because it has not raised its
constitutional challenges with the Secretary, nor has it
requested the Secretary to nane a new fiscal internediary.
Plaintiff does not refute this argunent, but instead limts its
claims to injunctive relief.

Def endants further argue that plaintiff does not fulfill the
exhaustion requirement because it has not yet received a final
decision fromthe Secretary regarding the alleged overpaynents
fromFY 98, FY 99, and FY 00. Plaintiff argues that it cannot
gain adm nistrative review on the all eged overpaynents until
Cahaba issues the NPRs - a process that plaintiff asserts can
take over twenty-one nonths. Plaintiff supports its argunent by
poi nting out that the regulations are witten in such a way that

the issuance of the NPRis the trigger for the provider’s appeal
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to the PRRB of disallowed costs. Plaintiff asserts that it is in
severe econom c distress; thus, by the tinme Cahaba issues the
NPRs, giving plaintiff the right to appeal the overpaynent
determ nations, plaintiff will be out of business. Therefore,
plaintiff believes that this Court should waive the exhaustion
requi rement of 8 405(q).

The Secretary of DHHS has the discretion to decide when to
wai ve t he exhaustion requirenent. However, as the Suprenme Court

held in Mathews v. Eldridge, 424 U. S. 319, 330 (1976), "cases nay

arise where a claimant’s interest in having a particul ar issue
resol ved pronptly is so great that deference to the agency’s
judgnent is inappropriate.” Thus, Eldridge set out an “entirely
col lateral” exception to the exhaustion of adm nistrative

remedies requirenent. In Bowen v. Gty of New York, 476 U.S. 467

(1986), the Suprenme Court enunerated the el enents of the
exception. Specifically, courts nust weigh the follow ng factors
in determning if waiver of the requirement of adm nistrative
exhaustion is appropriate: 1) whether the claimis collateral to
a demand for benefits; 2) whether exhaustion would be futile; and
3) whether the plaintiff would suffer irreparable harmif
required to exhaust its adm nistrative renedi es before obtaining

relief. 1d. at 483-485. See Schoolcraft v. Sullivan, 971 F.2d

81, 85 (8" Cir. 1992). The Suprene Court recently explai ned
that Eldridge did not so nmuch create an exception to 88 405(g)
and (h), as it required the Secretary to excuse sonme of its

procedural requirenents so that its decision would be considered
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a “final decision” and judicial review could foll ow under §

405(g). See lllinois Council, 529 U S. at 24. The Court stated,

“[alJt a m ninmum however, the matter nust be presented to the
agency prior to reviewin a federal court.” [|d.

Plaintiff conplains that it cannot appeal the all eged
over paynment s/ recoupnent decision until the NPR is rel eased.
However, as defendants point out, plaintiff has not availed
itself of its adm nistrative renedi es, nanely asking the PRRB for
review of Cahaba’'s failure to release the NPRs. See 42 CF.R 8§
405.1835(c) (a provider has a right to a hearing before the Board
If an internediary’s determ nation concerning the anount of
reasonabl e cost rei nbursenent due a provider is not rendered
within 12 nonths after receipt by the internediary of a
provider’s cost report). Thus, plaintiff has not presented its
claimto the Secretary, nor has it shown that exhaustion of this
renedy would be futile. Further, the Court disagrees with
plaintiff’s characterization of its request to enjoin the
recoupnent process pendi ng appeal of the overpaynent decisions as
being nerely collateral to a claimfor benefits. By requesting
such relief, plaintiff is essentially urging this Court to set
asi de agency regul ations allowing fiscal internediaries to
i mmedi ately start the recoupnment process after an over paynent
determ nati on has been nade. See 42 C.F.R § 405.1803(c) (such
recoupnents are nmade notw t hstandi ng any request for hearing
chal I engi ng the overpaynent determ nation). Such an action would

directly affect plaintiff’s Medicare benefits; thus, benefits are
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not a collateral issue in this instance. As the Eighth Grcuit
has noted, waiver of adm nistrative renedies is the exception to
the general rule, warranted only under exceptional circunstances.

Schoolcraft, 971 F.2d at 85. No exceptional circunstances are

present in this case.
Plaintiff next argues that it is not subject to the
exhaustion requirenent of 8§ 405(g) because of an exception

created in Bowen v. M chigan Acadeny of Family Physicians, 476

U S. 667 (1986), which limted the scope of the application of 42

US.C 8§ 1395ii to the Medicare Act. In Mchigan Acadeny the

Court did carve out a limted exception to 8 1395ii and, hence,
to 8 405(h), which is incorporated in 8 1395ii. However, in

[1linois Council, 529 U S. at 19, the Court clarified “Mchigan

Acadeny as holding that 8 1395ii does not apply 8 405(h) where
application of 8 405(h) would not sinply channel review through

t he agency, but would nmean no review at all.” 529 U S at 19.
Plaintiffs assert that waiting indefinitely to obtain reviewis
essentially the sanme as no review at all, this Court cannot

agree. However, as discussed above, plaintiff has the ability to
request that the NPRs be issued. There is a difference between
total preclusion of review and postponenent of review See

[Ilinois Council, 529 U S. at 19-20. Although plaintiff argues

that it will not financially survive the adm nistrative review
process because the ERP paynents have pushed plaintiff into a
negative cash position, thus maki ng adm nistrative channeling the

practical equivalent of a total denial of judicial review, this
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Court is not persuaded that plaintiff’s clains of financial
hardship result only fromthe ERP paynents. As stated by the
Suprene Court, the reasoning behind the application of § 405(h)
is that:
it assures the agency a greater opportunity to apply,
interpret, or revise policies, regulations, or statutes

Wi t hout possibly premature interference by different
i ndi vidual courts applying ‘ripeness and exhausti on’

exceptions case by case....but this assurance cones at
a price, nanmely occasional individual, delay-related
har dshi p.

Id. at 13. Plaintiff’s individual delay-related hardshi p does
not convince this Court to waive the exhaustion requirenents in
this instance.

Neither the APA, 5 U S C 8 551 et seq., nor the All Wits
Act, 28 U. S.C. § 1651, provide an i ndependent basis for subject

matter jurisdiction. See Califano v. Sanders, 430 U S. 99,

(1977); V.N.A of Geater Tift County, 711 F.2d 1020, 1024, n.5;

Britti nghamv. Commi ssioner, 451 F.2d 315, 317 (5'" Gr. 1971).

As an alternative basis for jurisdiction, the plaintiff relies on
28 U.S.C. 81361. The Suprene Court has reserved the question of
whet her 8§ 1361 jurisdiction is precluded by 8§ 405(h). See Your
Home, 525 U.S. at 456-457 n.3; R nger, 466 U. S. at 616-617.
Several circuits have had occasion to rule on this issue,

i ncluding the Eighth Grcuit, and have determ ned that § 1361

jurisdiction is not automatically precluded. See Belles v.

Schwei ker, 720 F.2d 509, 511-513 (8th Cir. 1983); Burnett v.

Bowen, 830 F.2d 731, 737-738 (7th Gr. 1987); Mnnmouth Medi cal

Center v. Thonpson, 257 F.3d 807 (D.C. Cr. 2001). However,
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“The common law wit of mandanus, as codified in § 1361, is
intended to provide a renedy for a plaintiff only if he has
exhausted all other avenues of relief and only if the defendant
owes hima clear nondiscretionary duty.” Ringer, 466 U S. at
616-617. As discussed above, plaintiff has failed to exhaust its
adm ni strative renedies. Therefore, the Court does not have
jurisdiction pursuant to 8§ 1361

Accordi ngly,

IT IS HEREBY ORDERED that the defendants’ notion to dismss
for lack of jurisdiction [#17] is granted.

IT IS FURTHER ORDERED that all other pending notions in this
case are denied as moot.

An order of dismssal in accordance with this Menorandum and

Order is separately entered.

CARCL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 28th day of Septenber, 2001.
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DISMISSAL ORDER

I n accordance with the Menorandum and Order entered this
sane date,

IT IS HEREBY ORDERED that this action is dismissed, pursuant
to Fed. R Cv. P. 12(b)(1), for lack of subject matter

jurisdiction.

[ SI

CARCL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 28th day of Septenber, 2001.



