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MEMORANDUM

This action is before the court for judicial review of the
final decision of defendant Conm ssi oner of Soci al Security denying
plaintiff Terence Anderson's application for suppl enental security
inconme (SSI) benefits under Title XVI of the Social Security Act
(the Act), 42 U.S.C. 88 1381, et seq. The parties have consented
to the exercise of plenary jurisdiction by the undersigned United
States Magi strate Judge pursuant to 28 U S.C. 8§ 636(c).

I. BACKGROUND

A. Plaintiff's application

On Decenber 26, 2000, plaintiff applied for SSI benefits. In
support, he wote the following. He was born in 1955 and had a
twel ft h- grade education. He held various short-termjobs from1985
to 1992, including that as a cabi net naker, and he | ast worked, in
2000, earning $2399.25 as a di shwasher. As a cabi net naker he
frequently lifted up to 100 pounds; in 1985, he earned $1335.70
maki ng cabinets. (Tr. 73, 79, 82, 86, 91, 104.)

On March 1, 1997, he becanme unable to work because of
di abetes, an enlarged hernia, and "water on knees," but he was
required to work because he was i ncarcerated. In addition, his
synptons included indigestion, heartburn, bloating, swelling,



headaches, and joint pain. Because of his inpairnents he could no
| onger wal k, stand, lift, bend, and go up and down stairs. Severe
pain kept him from staying asleep and his ability to care for
hi nsel f had decreased. He was always in pain. Hi s vision had
wor sened. He sonetinmes gets confused following directions. (Tr.
85, 110-14.)

B. Plaintiff's medical and prison records

I n Sept enber 1997 plaintiff was hospitalized with inflamrmation
of the colon, consistent with diverticulitis. He underwent an
exploratory laparotomy with a resection of his signmoid colon and
primary anastonosis. He was discharged with instructions to
refrain fromdriving or lifting nore than 5 pounds. In Novenber
1997 he was hospitalized with conplicated diverticulitis and
underwent an il eostony closure. On discharge he was able to wal k,
tolerating a regular diet, and having bowel novenents. (Tr. 145-
47, 281-82.)

Plaintiff had surgery to repair an incisional hernia in
February 1998. On discharge he was told to refrain from heavy
lifting, driving, or tub bathing. Dr. Steven D. Crawford, a
physician at the Farmngton Correctional Center (FCC), where
plaintiff was being incarcerated, noted in June 1998 that nesh from
the hernia surgery had | oosened, presenting a strangul ation ri sk.
He recommended surgery and no strenuous activity for six nonths.
In July plaintiff conplained of arthritic pain and was prescribed
Naproxen. (Tr. 334, 375, 380-81.)

On Cctober 11, 1998, plaintiff went to FCCs infirmary,
conpl ai ni ng that he had been pl ayi ng basketball for 5to 10 m nutes
t he previous day and that at night his knee swelled. His |eft knee
had excess fluid init. Fluid had been renoved fromthe same knee
in the past. He was given an ace bandage and a lay-in for two
days. (Tr. 389-90.)



On Decenber 15, 1998, plaintiff filed a nedical services
report, conplaining of back pain. (Tr. 622.)

On Septenber 20, 2000, plaintiff underwent a substance abuse
eval uati on. He stated that he had never been treated for
psychol ogi cal or enotional problens and reported having no such
problenms in recent days. Psychiatric intervention was not
recommended. (Tr. 878, 880.)

On January 9, 2001, radiologist Vijaya Sahkhanuri, MD.,
di agnosed plaintiff wth mniml to noderate degenerative joint
di sease of the left knee. In an undated to-whomit-may-concern
| etter, Dr. Sahkhanmuri wote that plaintiff has a | arge abdom na
hernia, problens with his knees because of arthritis and fluid
col l ection, and "nm ght be experiencing difficulty bending, wal ki ng,
lifting etc secondary to the above problens.” (Tr. 846, 910.)

Eri c Washi ngton, M D., who exam ned plaintiff on February 1,
2001, for conplaints of left knee pain, noted slight swelling, a
mld effusion, and nedial conmpartnent pain. Plaintiff's range of
notion in the knee went up to 120 degrees; the knee was stable;
strength was normal ; and no crepitus was noted. The doctor drained
fluid fromthe | eft knee, injected it, and wote that plaintiff has

"underlying degenerative disease after and w Il probably have
intermttent and recurrent synptons.” He added that plaintiff
woul d "continue to be up as tolerated.” (Tr. 860.)

On March 27, 2001, consultant Kevin L. Threlkeld, MD.,
conpl et ed a physi cal residual functional capacity (RFC) assessnent.
He opined that plaintiff could lift 20 pounds occasionally and 10
pounds frequently. He did not indicate any limtations in
standi ng, wal king, or sitting, but believed plaintiff had |ower-
extremty limtations. He opined that plaintiff's conplaints of
knee pain were partially credible, because of the x-ray findings
and steroid treatnent, but not to the level that no househol d
chores could be done as his activities of daily living suggested.



Thus, Dr. Threlkeld believed that plaintiff had postural
l[imtations in all categories but for bal anci ng and stooping, and
no other limtations. (Tr. 901-08.)

Plaintiff returned to Dr. Washington on March 19, 2001. The
doctor noted right knee swelling and tenderness in the nmedial and
|ateral joint lines. He drained 35 cubic centinmeters of fluid from
and injected plaintiff's right knee, and wote that plaintiff could
"be up as tolerated.” When plaintiff returned on May 31, Dr.
Washi ngton noted swelling of the |eft knee, a noderate effusion, a
range of 5 to 100 degrees, mld tenderness, no crepitus, and
quadriceps strength of "4+/5." H s assessnment was probable
degenerative joint disease of the |left knee. He drained the knee
agai n, gave another injection, and indicated that plaintiff could
be up as tolerated. On July 19 Dr. Washington saw plaintiff for
recurrent pain and swelling of the left knee. He drained nore
fluid from plaintiff's knee and spoke to plaintiff about the
possibility of arthroscopic evaluation and debriding the knee.
Plaintiff returned on January 10, 2002, to discuss possible
arthroscopic treatnent. Dr. WAshi ngt on added i nternal derangenent
to the assessnent and referred plaintiff for updated x-rays, which
reveal ed noder ate degenerative joint disease. (Tr. 128, 923, 926,
930-31.)

C. Plaintiff's testimony
At the hearing before the Adm nistrative Law Judge (ALJ) on
February 13, 2002, plaintiff testified to the foll ow ng.

He has seven children, lives with his sister, and has no
source of incone. After high school he received vocational
training in carpentry. Wiile working as a cabinet nmaker, he

i njured his back when cabinets fell on him Consequently, he stil
has probl ens bendi ng and even sitting. H s |legs feel hot at | east
every other day. Hi s hands, feet, |egs, and back get nunb. He has



constant knee pain. Hs last injection from Dr. Washington
adversely affected his ability to walk. (Tr. 29-31, 37-39, 53.)

Plaintiff got into drugs, was sent to FCC in 1998, and was
rel eased in May 2000. He had been clean from al cohol, drugs, and
cigarettes for alnobst four years. Before going to FCC, he
underwent stomach and intestinal surgery. Wiile he was
i ncarcerated, his stitches | oosened and were not fixed. (Tr. 30-
32, 39, 53.)

After FCC he was at St. Mary's Honor Center, where residents
had to work or remain |onger, so he got a job washing dishes and
"running around"” at a restaurant. Arthritis caused himto mss
sone work; eventually he was fired. He was told, but did not
believe, that the reason was his poor attendance on account of
pain. (Tr. 31-33.)

Mental ly, plaintiff felt depressed over not being able to
support his famly. Physically, his basketball-sized hernia caused
gas, intestinal <clogging, and sharp pains every other week.
Doctors would not operate on it because of his adult-onset
di abetes, for which he took @ipizide and Anpicillin. Every other
nont h he got a shot of insulin. He checked his bl ood-sugar |evels
daily, but did not adjust his mnedication |evels, as his sugar
| evel s remai ned the sane. He has blurred vision but had not gotten
any new gl asses since | eaving prison. He was never diagnosed with
di abet es-rel ated henorrhagi ng of the eyes. (Tr. 33-36, 40.)

Runni ng woul d cause himto fall. He had a cane at the hearing
and uses it regularly; with it he can walk half a block w thout
resting. To enter his house he pulls hinmself up a railing. He
al so has problens with | adders. Squatting even once causes back
pain. He is able to bathe hinself somewhat; his fiancé hel ps him
He needs hel p dressing his |lower body. His only pain nedication,
Tyl enol or |buprofen 800, "works sonmewhat"; he avoids other pain
medi cati ons because of his past drug problens. (Tr. 41-44.)



He does no yard work because bendi ng causes pain. He does no
housekeepi ng and cooks with a m crowave. He does not drive because
of the pain; sonetinmes he can barely control his |egs. He can
reach above his head, but his arthritis frequently causes such pain
that he cannot hold up his arm He can pick up a tel ephone. Twi ce
a week he attends church; he al so goes to Narcotics Anonynous and
Al cohol i cs Anonynous neetings. (Tr. 44-47.)

He would like to work but cannot, because he cannot bend,
carry anything, and satisfy his enployer. He has probl ens hol di ng
and gripping things because of the arthritis. He can probably lift
25 pounds. He cannot pick anything off the floor. GCenerally, he
does not pick up or nove anything. He can nove objects on a table
one tinme. (Tr. 50-51, 53.)

D. The ALJ's decision

In a May 2, 2002 deci sion denying benefits, the ALJ found the
fol | owi ng. Plaintiff has not engaged in substantial gainful
activity since the alleged onset of disability. He has severe

I npai rment s--degenerative arthritis of the knees and a ventral
herni a--but does not have an inpairnent or conbination of
inmpairnments listed in, or equal to one listed in Appendix 1,
Subpart P, Regulation No. 4. Hs allegations regarding his
[imtations were not totally credible for the reasons set forth in
the body of the decision, e.g., (1) his poor work history and
ear ni ngs record suggested he did not appear notivated to work, (2)
he |ikely was notivated by secondary gain, this being his sixth
application for benefits, (3) the nedical evidence as to current
treatnment was quite limted, (4) he "admitted any blurred vision
had i nproved with prescription glasses,” (5) although he had a cane
at the hearing, he adnmitted it had not been prescribed, (6) neither
Dr. Sakhanmuri nor any other treating or exam ning source ever
reported any abnormality in plaintiff's gait or station or



prescribed an assistive device, (7) there was no evidence of
ongoi ng conplaints of back pain, (8) plaintiff admtted Tyl eno
hel ped alleviate his pain in general, (9) he was undergoing no
treatnent for depression and took no psychotropic nedication, and
(10) he answered questions at the hearing in a clear and | ogical
manner and di d not show outward signs of disconfort. (Tr. 15-18.)

The ALJ al so added that plaintiff's prison records reveal ed no
significant and persistent synptonms warranting renoval from the
general prison popul ation or speci al accommodati ons, and that "[i]t
was even noted that he had adjusted well to prison and had been
pl ayi ng basketball." Further, the ALJ stated that notw t hstandi ng
Dr. Sakhamuri's undated statenent that plaintiff mght be having
difficulties with sone external activity due to his knee probl ens
and hernia, no potent pain relievers were prescribed and no side
effects fromprescribed treatnent were reported. (Tr. 16.)

Next, the ALJ stated that all of the nedical opinions in the
record regarding the severity of plaintiff's inpairnents had been
careful ly consi dered. In summari zing the record, the ALJ noted
that there was reference to periodic treatnment for left knee
probl enms, and that plaintiff underwent aspiration and injectionto
his right knee in April 2001 and was released to activity as
tolerated with a stable knee. Concurring with the state agency
physicians as to a light type exertional capacity, the ALJ then
found that plaintiff had the RFC to |ift 20 pounds occasionally,
carry 10 pounds frequently, and sit, stand, and wal k on fini shed or
even surfaces t hroughout a normal workday. The ALJ al so found t hat
plaintiff should avoid repetitive stair clinbing, operating foot
controls, and clinbing | adders, ropes, and scaffolds. (Tr. 16-18.)

Based on plaintiff's age, education, and work experience
(which was not found relevant), and an exertional capacity for at
| east sedentary to |ight work, which was substantially intact and
not conprom sed by any nonexertional limtation, the ALJ concl uded



that Rules 201.20 and 201.21 of Appendix 2 to Regulation No. 4
directed a conclusion of not disabled. (Tr. 19.)

As set forthin greater detail below, plaintiff challenges the
ALJ's credibility and RFC determ nati ons.

II. DISCUSSION
A. General legal framework
The court’s role on review is to determ ne whether the
Comm ssioner’s findings are supported by substantial evidence in
the record as a whole. See Krogneier v. Barnhart, 294 F.3d 1019,
1022 (8th Cr. 2002). “Substantial evidence is less than a
preponderance but is enough that a reasonable m nd would find it

adequate to support the Comm ssioner’s conclusion.” 1d.; accord
Jones v. Barnhart, 335 F.3d 697, 698 (8th Cir. 2003). In
determ ning whether the evidence is substantial, the court nust

consi der evidence that detracts from as well as supports, the
Comm ssi oner’s decision. See Brosnahan v. Barnhart, 336 F.3d 671

675 (8th Cir. 2003). So Iong as substantial evidence supports the
final decision, the court nmay not reverse nerely because opposing
substantial evidence exists in the record or because the court
woul d have decided the case differently. See Krogneier, 294 F. 3d
at 1022.

To be entitled to benefits on account of disability, a

cl ai mant nust prove that he is unable to perform any substantia
gainful activity due to any nedically determ nable physical or
mental inpairnment which would either result in death or which has
| asted or could be expected to |l ast for at | east 12 nonths. See 42
US C 88 423(a)(1)(D), (d)(1)(A, 1382c(a)(3)(A. A five-step
regul atory framework governs the evaluation of disability in



general. See 20 C. F.R 88 404.1520, 416.920'; see also Bowen V.
Yuckert, 482 U.S. 137, 140-41 (1987) (describing the framework);
Fastner v. Barnhart, 324 F.3d 981, 983-84 (8th G r. 2003).

B. The ALJ's credibility determination

Plaintiff argues that the ALJ based the credibility
determ nation on a "nere scintilla of evidence" and gave too much
weight to the fact that plaintiff brought a cane to the hearing
even though use of a cane had not been prescri bed.

Notwi thstanding plaintiff's arguments, substantial evidence
supports the ALJ's determnation that plaintiff's allegations
regarding his limtations were not totally credible. As set forth
above, the ALJ provided nunmerous, valid reasons in support of the
credibility determination.? See Pearsall v. Massanari, 274 F.3d
1211, 1218 (8th Cr. 2001) ("A lack of work history may indicate a
lack of notivation to work rather than a lack of ability.");
Johnson v. Apfel, 240 F.3d 1145, 1147-48 (8th Cr. 2001) (the ALJ's
per sonal observations of the cl ai mant's deneanor during the hearing

was "conpletely proper in naking credibility determ nations;
i mpai rments controll abl e or anenable to treatnent do not support a
finding of total disability); Rankin v. Apfel, 195 F.3d 427, 429

These Regul ati ons were anended, effective Septenber 25, 2003.
See Carification of Rules |Involving Residual Functional Capacity
Assessnents; darification of Use of Vocational Experts and O her
Sources at Step 4 of the Sequenti al Eval uation Process;
| ncorporation of "Special Profile" Into Requlations, 68 Fed. Reg.
51,153, 51, 163, 55,164 (Aug. 26, 2003).

’The ALJ's decision inaccurately indicates that plaintiff
adm tted any blurry vision had i nproved with prescription gl asses.
Nonet hel ess, because (1) plaintiff did not allege disability on
account of his vision, (2) at the hearing the ALJ inquired about
plaintiff's vision in connection with his diabetes, and (3) the
witten decision provides other valid reasons for discrediting
plaintiff's al | egati ons of di sabl i ng di abet es, this
m scharacterization of plaintiff's testinony is inmaterial.

-9 -



(8th Cr. 1999) (infrequent use of prescription pain nedication
supports discrediting conplaints); Bates v. Chater, 54 F.3d 529,
531 (8th Cir. 1995) (noting no reported side effects from
medi cations); Weolf v. Shalala, 3 F.3d 1210, 1214 (8th Cr. 1993)
(a poor work history can lessen a claimant's credibility); cf.
O Donnell v. Barnhart, 318 F.3d 811, 816-17 (8th Cr. 2003) ("an
ALJ may not discount a claimant's allegations of disabling pain

solely because the objective nedical evidence does not fully
support them (enphasis added)).

G ven that the ALJ noted plaintiff's playing basketball in the
sanme sentence with adjusting well to prison life, the court is not
persuaded by plaintiff's suggestion (Doc. 16 at 10) that the ALJ
i nproperly used t he basketbal | playing to decide that plaintiff was
only partially credible about his physical abilities. Mreover
contrary to plaintiff's suggestion that the ALJ ignored the portion
of Dr. Sakhanuri's undated note that nmentioned the hernia and knee
probl ens, the ALJ found that those conditions constituted severe
inmpairnments. Finally, the ALJ's comment that plaintiff used a cane
at the hearing was not inproper. See Myers v. Barnhart, 285 F.
Supp. 2d 851, 862 (S.D. Tex. 2002) (a claimant's testinony that she
was not medically prescribed any assistive device for pain but

chose to use a cane on her own supported the ALJ's finding that she
was not suffering fromdisabling pain).

C. RFC

Plaintiff next argues that, with respect to his RFC, the ALJ
failed to give "great weight" to the opinion of his treating
physi ci an, Dr. Washington. Specifically, he naintains that the ALJ
nment i oned but one of plaintiff's six-plus visits to Dr. Washi ngton,
failed to nention the doctor by nanme, and failed to describe the
specifics of the visits, e.g., that on July 19, 2001, Dr.
Washi ngt on suggested that plaintiff m ght want to consi der surgery.

- 10 -



Thus, he submts that the ALJ failed to give good reasons for the
wei ght given to the doctor's opinion. (Doc. 16 at 12-14.)

Def endant responds that Dr. Washington "did not offer an
opi nion" and asserts that the ALJ clearly considered plaintiff's
treatment under Dr. Washington. (Doc. 19 at 8.)

"Medi cal opinions" are "statenments fromphysicians . . . that
reflect judgnents about the nature and severity of your
i npai rnment (s), including your synptons, diagnosis and prognosis,
what you can still do despite inpairnment(s), and your physical or
mental restrictions.” 20 CF.R 8 404.1527(a)(2). A treating
physician's opinion normally is entitled to substantial weight.
Di xon v. Barnhart, 353 F.3d 602, 606 (8th Cr. 2003). Unl ess a
treating physician's opinion is given controlling weight, the ALJ

shoul d consi der each of the follow ng factors in evaluating every
medi cal opinion: (1) the length of the treatnment rel ationship; (2)
the nature and extent of the treatnent relationship; (3) the
guantity of evidence in support of the opinion; (4) the consistency
of the opinion with the record as a whol e; (5) whether the treating
physician is also a specialist; and (6) any other factors brought
to the ALJ's attention. 20 CF.R 8 404.1527(d)(1)-(6).
Regardl ess of how nuch weight the ALJ affords a treating
physi cian's opinion, however, the ALJ nust "always give good
reasons” for the weight given. 20 CF.R § 404.1527(d)(2); SSR
96-2p, 1996 W. 374188, at *5 (SSA July 2, 1996); accord Dol ph v.
Barnhart, 308 F.3d 876, 878-879 (8th Cr. 2002). Failure to
provide good reasons for discrediting a treating physician's
opinionis a ground for remand. Snell v. Apfel, 177 F.3d 128, 133
(2d Gir. 1999); see Singh v. Apfel, 222 F.3d 448, 452-53 (8th Cr

2000) (reversing with directions to remand in part because the ALJ

failed to give good reasons for rejecting a treating physician's
opi nion); Knudsen v. Barnhart, No. C02-4108, 2003 W. 22959818, at
*25 (N.D. lowa Dec. 16, 2003) (the ALJ failed to justify adequately
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his decision to discount the treating physicians' opinions); Selk
v. Barnhart, 234 F. Supp. 2d 1006, 1013 (S.D. lowa 2002) (sane).
Not wi t hst andi ng defendant's unsupported assertion to the

contrary, the court concludes that Dr. Washi ngton offered a nedi cal
opi ni on. For exanple, on February 1, 2001, he opined that
plaintiff would probably have intermttent and recurrent synptons
and directed that plaintiff could be up as tolerated. See 20
C.F.R 8 404.1527(a)(2); cf. Blake v. Massanari, 2001 W 530697, at
*12 (S.D. Ala. 2001) (doctors' notations did not constitute
opi nions but rather were recitations of plaintiff's conplaints).

The court is cognizant that "an ALJ is not required to di scuss
every piece of evidence submitted,” Black v. Apfel, 143 F.3d 383,
386 (8th Gr. 1998), and notes that the adm nistrative transcript
in this case exceeds 900 pages. Nonet hel ess, the ALJ was stil

required to give good reasons for the weight given to Dr.
Washi ngton's opinion. Because the ALJ failed to indicate the
wei ght given to Dr. Washington's opinion, much |ess provide good
reasons for the weight given, remand is necessary.?

An appropriate order shall issue herewith

D & Ve

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this 17t h day of March, 2004.

3The court does not reach plaintiff's argunent that the ALJ
gave too nmuch weight to consulting physician Dr. Threl keld' s RFC
report, because the degree of weight given to the consulting
physician's opinion (relative to Dr. Wshington's opinion) nay
change on remand when the ALJ properly assesses Dr. Washington's
opi ni on.
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